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In the Matter ofthe Appeals of)
) Nes. 80R-93 and
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ASsTMER AND/ OR TRANSFEREE

For Appellants: Bruce F. 8alent

For Respondent: Elleene z. Tessier
Counsel

OPI NI ON

These appeals re nade pursuant to section

26075, subdizision (a),'4 of the Rereaue and Taxation

Code fromthe action ofthe Franchise Tax Board in
denying the claimof Balbar Industries, Inc., for refund
of franchise tax in the anount of szodforthe taxable
year ended July 31, 1979, and pursuzaz t0 section 25665
of the Revenue ‘and Taxation Code from the action of the
Franchi se Tax Board on the protest s: 8albar |ndustries,
Inc., Taxpayer, and Bruce F. Baleat,Assumer and/ or
Transferee, against a proposed assasszant of additional

m ni mum franchise tax and penalty ia zhe total anount of
$222 for the taxable year ended gulwr 3i, 1979. Since
aPpeI | ant P_al d the proposed assessman:z Of tax and penalty
after the filing of this appeal, iz will be treated as an
appeal fromthe denial of a claim for refund pursuant to
section 26078.

I/ Unless otherwise specified, all s=ction references
are to sections of the Revenue and Taxation Code as in
effect for the year and period i N f33ue.
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The questions presentzd by these appeals are:
1) whet her appel lant wasentitled to a refund of the $200
mianimum tax it prepaid for its f£irst taxable year; and
2) whet her appellant wasliable €or the $200 m ni mum
franchise tax for the period August 1, 1?79, t_hrough
Cctober 2, 1979. “"Appellant" herein shall refer to the
corporate appellant, BalbPar Industries, Inc.

Appel | ant was incorporated as a California
corporation on July 19, 1977, and sel %ct ed. August 1
through July 31 as its fiscal year. pon 1 ncorporation,
appel I'ant |grepal d the $200 minimum franchise tax for its
first taxable year (August 1, 1977-July 31, 1978) as
required by section 23221. On Decemser 1,'1977,” appel-
lant made a $200 estimated tax payment for its second
taxabl e year (Auyust 1, 1978-July 31, 1975). Appeilant
made no estimated tax paynents thereafter ia any year.

Appel lant filed a tax return for its fiscal
year ended July 31, 1978, showing a loss. Since the :
businesswas provi ng unprofitabl e, appellant decided to .
di ssol ve. Eppel | ant advised the Franchise Tax acard on
Decenber 13, 1978, of its decision to dissolve and, on
January 12, 1979, the Franchi se Tax Beard informed
aprellant of the tax return ¢fequirementsfor cbtaining a
tax clearance certificate necessary for dissolution.

Appel lant filed its final tax return on
August 6, 1979, reporting a loss for the fiscal_ year
ended July 31, 1979, and showing no tax due. Onits
return, appellant also requested, as a dissolving
corporation, arefundof the $200 m ninmumtax it had
Ig_repau:l upon incorporation. OnAugust 9, 1379, the
ranchi se Tax Board provided appellant with atax
clearance certificate and appellant then filed both its
certificate of election to wind-up and dissolve and its
certificate ofw nding aup and dissolution (hereinafter
‘certificate of dissolution”) with the Secretary of
State. However, the certificate of dissolution was
subsequently returned to appel |l ant, unfiled, because
appel l'ant had failed to remit the $15 filing fee. The
certificate of dissolution was resubnitted with the
filing fee and filed with the Secretary of State on
Cctober 2, 1979.

K}
. The Franchi se Tax Board deni ed appellant's .
claimfor refund of its $200 m ni numtax prepayment and
I ssued a Froposed assessnent of the $200 mininumtax for
t he taxabl e period begi nning August 1, 1979, and ending
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on the date appellant's certificzze 22 dissolution was
filed, October 2, 1979.

Appel [ ant contends that i had no tax liability
for the taxable year ended July 3%, 1379, because it was
not "doi ng business," only windizz =3 and dissol ving

~during that year, and that it is =nzitled to a refund of

its $200 prepaynent because it pzié a total of $400 jn
its first taxable year. Appellan= ziso argues that it is
not liable for any tax for the perizd August 1, 1979,
through October 2, 1979, because It was effectively

di ssolved on the date it original-y nailed its certifi-
cate of dissolution to the Secretary of State. In any
case, appellant asserts, any delay =a its dissolution was
directly attributable to the advice and information of
enpl oyees of the Franchise Tax Bcari, and the Francaise
Tax Board should be estopped fros asserting any defi-
ciency for the period after July 31, 1979.

_ ACalifornia corporatica waich is not doing
business within the limts of this state is not subject
to the general franchise tax. (szz ev. & Tax. Code,

~ §§ 23101, 23151.) Section 23153, h:wever, | MpPoses an

annual $200 mninmum tax on every California corporation
not otherw se subject to the genzral franchise tax. The
statute al so provides that *"[e]vsry such donmestic corpo-
rati on taxable under this sectio- sz2l1 be subject to the
said tax fromthe date of incorpc-azion until the effec-
tive date of dissolution as provii=i in Section 23331."
Section 23331 provides that, "For t-e purposes of this
article, the effective date of d&:isssiation of a corpora-
tion is .. .the date on which the certificate of

wi ndi ng up and dissolution is £ii2é in the office of the
Secretary of State." "Every domsstic corporation IS
subject to the annual mnimumtax fromthe date of incor-
poration until the certificate of &issolution is filed
with the Secretary of State, ever. =zough the corporation
may cease doi ng Dusiness prior trerszo.” (EMPNAsIs
added.) (Cal. Admn. Code, tit. 1e, req. 23151.)

~ As can be seen fromthr Z:regoing Statutes and
regulation, it is very clear tha: zzpellant was |iable
for the mninmumtax for its year =¢

i2d July 31, 1979. No

contention is, or could be, nade.z=:- appellant was
di ssolved prior to that fiscal yszzr and. |t makes no
difference at all that appellant =z: ceased doi ng busi-

ness. |In addition to the general .:4 stated above, there

Is a statute which specifically zzzvides for payment of
no less than the mninumtax for <z: year in v&n ch a
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corporation ceases to do business. (Rev. & Tax. Code,
§ 23151.1, subds. (4), (e).)

It is equally clear that appellant is not

entitled to any refund of its $200 prepaynent on incor-

oration. That prepaynment, contrary to appellant's
‘belief, was not a refundabl e deposit, but was a prepay-
ment Of its mnimumtax liability for its first taxable
year, which ended July 31, 1978.° (Rev. & Tax. Code,
§ 23151.1, subd. (a); §§ 23153, 23221.) Credits for tax
paid for a first taxable year are: 1) only available to
those corporations which conputed their first-year tax
under sections 23222 to 23224 and 2) only allowed in the
amount of the excess of the tax paid over the mninum tax
for the first full 12-month taxable year of doing busi-
ness. (Rev. & Tax. Code, § 23201, suoé. (a).) ﬁifellant
neets neither ofthese requirenments. Sections’ 23222 to
23224 are only applicable to those corporations which
commenced doing business in this state before January 1,
1972, ApPeIIant conmenced doing business after that date
and its. first year's tax was conputed under section

23151. In addition, appellant did not pay any excess
over the mnimmtax for its first taxable year = the
estimated tax payment which it made on Decenber 1, 1977,
was for its second taxable year, ended July 31, 1979,

even thou%h T was made durlq? appellant's first income
(and taxable) year which ended July 31, 1978.

_ Wth respect to appellant's second contention
that it owes no tax for any period after its fiscal year
ended July 31, 1979, the lawis also clear. As we stated
before, a corporation is liable for the minimam tax until
it is dissolved, and it is not dissolved until it files
its certificate of dissolution with the Secretary of
State's office. Appellant's certificate of dissolution
was not filed in the office of the Secretary of State
until October 2, 1979, nore than two nonths after the end
of its fiscal year. Therefore, it was not dissolved
until October 2, 1979, and it is clearly liable for the
m ni mum tax for the taxable year which began on August 1,
1979. .

_ ~ Appellant argues that the certificate of disso-
lution is considered filed as of the date when it was
first mailed to the Secretary of State. However, in the
Appeal of United Linens, Inc., decided by this board on
February & [9/77, we found tnat a certificate of dissolu-
tion was not filed until after the Decenber 15 fiscal
year end of that appellant, where the certificate was
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originally mailed to the Secretary ofState on

Decenber 11, but returned to the appellant for correction
of wording on Decenber 17 and resubmtted and accepted by
the Secretary of State on Decenber 20. Appellant has
cited no authority in support of its contention or in
contradiction to the United Linens decision

We conclude that the original nailing date was
not the filing date of the certificate of dissolution and
that the filing date, and effective date of appellant's
di ssol ution, was Cctober 2, 1979. Therefore, the
di ssolution was not effective until after a new taxable
year had begun and appellant was liable for the m ninmm
tax as assessed by the Franchise Tax Board.

Appel I ant al so argues that the Francaise Tax
Board should be estopped from asserting liability against
it for the period after its taxable year ended July 31,
1979, because, it alleges, it received verbal instruc-
tions fromone of respondent’'s employees to wait until
{{. the end of its taxable year to file its return, and this .
prevented it fromtinely filing its certificate of
di ssol uti on.

As a general rule, estoppel Will not be invoked
agai nst the government or its agencies unless grave
injustice would otherwise result; this rule is especially
true in tax cases. (California Cigarette Concessions,
Inc. v. Gty of Los Angeles, 53 cal.2d4 865, 869 (3 Cal
Rptr. 675] (1960); US. Fidelity & Guaranty Co. v. State
Board of Equalization, 47 cal.2d 384, 389 [303 p.2d 1034]
(1956).) Estoppel IS an affirmative defense and the bur-
den is on the party asserting it to establish the facts
necessary to support it. (Bullv. Conm Ssioner, 87 F.2d
260, 262 (4th Cir. 1937); Joyce v. Gentsch, 141 r.2d 891,
896-897 (6th Cir. 1944).) Moreover, the doctrine of
estoppel does not erase the duty of-due care and, there-
fore, 1s not available for the protection of one who has
suffered | oss because of his own failure to act.
gkhnpton v. Paranount Pictures Corporation, 279 r.2d 100,

04 (9th cir.), cert. den., 3064 US 882 [5 L.Ed.2d 1031
(1960).)

Appel lant has failed to provide any evidence to
_ show that it received advice from respondent’'s enployees
'. to wait until the end of the taxable year to file its
return. In addition, the witten instructions dated
January 12, '1979, which appellant received from respon-
" dent contain no statenent or implication that it was
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necessary to wait to the end of the taxable year to file
a return; rather, the inport of the instructions is that
the return could and should be filed expeditiously.
Appel lant's contention that its reliance on alleged
erroneous information was the true and direct cause of
its late filing, besides being unsubstantiated, |acks
credence in view of appellant's failure to properly sub-
mt its certificate of dissolution to the Secretary of
State. W are unable to conclude that respondent ‘should
be estopped from asserting mninmumtax liability for the
period August 1, 1979, through Cctober 2, 1979.

_ Based on the foregoing, the action of the
Franchi se Tax Board must be sustai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in these proceedi ngs, and good cause
appearing therefor,

| T 1'S HEREBY ORDERED, ADJUDGED AND DECREED
oursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the -claimof BalbDar Industries, Inc., for refund
of franchise tax in the amount of $200 for the taxable
year ended July 31, 1979, and in denying the claim of
BalDar Industries, Inc., Taxpayer, and Bruce F. Balent,
Assunmer and/or Transferee, for refund of franchise tax
and penalty in the total amount of $222 for the taxable
year eaded July 3'1, 1973, be and the same i S herchy
sust ai ned.

Done at Sacranento, California, this 3rd day
of March » 1987 by the State Board of Equalization,

with Board Menbers M. Collis, M. Bennett, M. carpenter
and Ms. Baker present.

Conway H Collis , Chairnman
WIlliam M Bennett , Member
Paul Carpenter . -, Menber
Anne Baker * , Member

. Menber

*For Gray Davis, per Government Code section 7.9
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